Circular No. 38 | 2016-Customs
F.No 465/ 01/ 2016 - Cus V
Govl. of India
Ministry of Finance
Dept. of Revenue
Central Board of Excise & Customs

Dated 22" August 2016
To,

All Principal Chief Commissioners of Customs / Customs & Central Excise
All Chief Commissioners of Customs,

All Chief Commissioners of Customs & Central Excise,

All Directorate-Generals, Chief Departmental Representative,

All Principal Commissioners of Customs,

All Principal Commissioners of Customs & Central Excise,

All Commissioners of Customs,

All Commissioners of Customs & Central & Excise

Subject:- Guidelines regarding Provisional Assessment under section 18 of the
Customs Act, 1962

The Customs (Provisional Duty Assessment) Regulations 2011 issued under notification
no. 81/2011 - Customs (NT) dated 25.11.2011 were reviewed in view of references from the fieid
formations regarding guidefines an the implementation of Regulation 2{2) and Regulation 4.

F & Regulations 2(2), 3 and 4 require three elements — namely, (a] deposit of 20% of the
differential duty between “provisional duty” and duty o be "finally assessed or re-assessed”, (b)
execution of a hond: and (c) surely or security or both, as deemed fit.

21  Section 1B of the Customs Act, 1962 defines the cases where provisional assessment may
be resored, as under;
= {11 Mohithsianding anylhing contired n this Act Bul withoul prejudice to the
prowisions of sectian 44 .-
{a) where (he impories of exponer is unable to make self-assessmeant under
sub-section (1) of saction 17 and makes a request in wriling 1o the proper officer for
@sEassment; or

[ where e prope; oflicer deems A necessary 1o subject any impaied
goods of expor goods o any chwemical or other tesl or



{iz) where the mmporer of expofer fas procuced ol the necessary
documents and furresned full information bt the proper office: deamas il necessary lo
rrake further enguiry; oF

(il whera necessary documents have nol been produced of infonrmation hias
not been furmished and the proper officer dearms it necessary 1o maks further engulry,

22  Furher, Section 18 goes on to state how a provisional assessment is o be carried out:

“ihe proper officer may disect that the duty leviatie on such goods ba sssessad
prowisicnally if the imporer or the exporter, as the case may be, furnighes such

security @s the proper officer deems fil for ihe peyment of the deficiangy, i any,
between (ha duty &s may be finally assessed and the duly srovisionally assessed ™

23 Thus, the provisions of section 18 of the Customs Act, 1962, require that in cases where
goods are Io be provisionally assessed.
(a) the imporier binds himself for the payment of deficiency, if any,
between the duty as may be finally assessed and the duly
provisionally assessed; and
(b) fumishes such security as the proper officar deems fit for the
payment of the deficiency.

24 In view of the requirement that the importer binds himself to pay the deficiency, if any,
between the duty as may be finally assessed and the duty provisionally assessed, it would be
necessary to obtain a bond for meeting the aforesaid condifion.

95  Insofar as the requirement of obtaining a 20% deposit of the duty provisionally assessed,
the Board has dacided that this condition be dispensed, parlicularly, as It necessitates following the
procedure of refunds in cases where final assessment is in favour of the importer. Such
requirements add 1o the transaction costs, lead to delays in clearance and detract from the ease of
doing business.

26 It was also noted that Regulation 4 required that the importer should fumish such surely or
security or beth, as deemed fit, along with the Bond. In this connection, it was felt that acceptance
of a surety requires making an evaluation of the underlying asset value or of the net worth aof the
person executing the same. This poses difficulties to the importers as well as administrative
challenges to the Department in valuing surelies. Therefore, the Board has decided that the
requirement of security needs to be met by either obtaining a bank guarantee or a cash deposit, as
convenient to the importer, and that no sureties shall be obtained.

37  In view of the aforesaid, the Board has rescinded “The Customs (Prowvisional Duty
ngsessment) Regulations 20117 vide notification no. 113/2018 - Cus (NT] dated 22 August 2016



since secion 18 iiself lays down the procedure to be foliowed in the case of provisional
assessment, The oaly issue which is required to be addressed is regarding the amount of security
since section 18 requires the same to be obtained as “deemed fit” by the proper officer. For the
sake of uniformity of practice, transparency end predictabilily for the tax payer, the Board has
dacided that the following procedure and guidelines will be followed by all Customs stations while
assessing goods provisionally:

28  Wherever, duty is to be assessed provisionally, the imporier shall
(a) for the purposes of underiaking to pay on demand the deficiency, if any, between the duty as
may be finally assessed and the duty provisionally assessed, execule a bond in the prescribed
form (enclosed), and
(b) fumish such security for the payment of the duty deficency, as indicated in para 3 below.

29  The security to be obtained shall be in the form of a bank guaraniee or a cash deposit, as
convenient to the importer,

3. The followng guidelnes shall be folowed while obtaining securty where provisional
assassment under section 18 of the Customs Actis being undertaken:

| Sl Class of importer Amaount of Bank Guarantee or | Remarks
No. Cash deposit to be oblained as
J ‘security” of the differential duty |
1. imports by  Authorised | 0% In terms of Circular no.
Economic Operators (AEQ - 33/2016-Customs  dated
T3) | (including cases at SI. No. 4 o [ 227 July 2016, as
- Bb.) amended
2. |Impots by Authonised () 0% (in terms of Sl | In terms of Circular no. |
Ecenomic Operators (AEO - T1 No. 5ib), Bia) and | 33/2016-Customs  dated
and AEC - T2) Blb) (2) 2204 July 2018, as
amended.
(excluding importers mentioned (b} 50% (for AEO-T1)
at 51, No.3) or 25% (for AEQ-
T2) of he
appliceble  bank
guaraniee or cash
deposit spacified at |
g1, Mo. 4, 5a), Sic),
BoX1).
3. |Impore by Public Sector | 0% =l
Underakings [ Govemnmant
(Central/BtatelJT  and  their | {including cases at Sl. No. 4 fo




' undertakings) 6b.)
S. | Nature of import Ampunt of Bank Guarantee or | Ramarks
No. Cash deposit to be obiamed as
L T ‘securty”of the diflerential duty
4 Cases referred to SVB As per circular No 512016
| Customs dated 8.2, 2016
izsued from F. Mo.
L 465/12/2010-Cus V B
'5(a) | Cases reiated to verlfication of | 100% Based upon *Operational
ongn under FTAs based on Cerlification Procedures”
the reascnable belief that the contained in the ron-tarff
matler involves mis-declaration notifications issued on
of arigin / value addition. ' Rules for determination of
Origin
5{b) | Cases selected on random | 0%
basis for verfication of ongin.
| &{c) | Cases related to verification of | 100% Provided that the
signatures and seals under Principal Commissioner of
' FTAs Customs or the
Commissionar of
Custams may reduce the
amount el securily where
thene are good and
jusfifiable reasons te do
S0.

6{s) | Cases where the importer is | Nol applicable As this such cazes will be
not able to make sell- provisionally assessed by
assessment and has sought the proper officer as
provisional assessmenl. | deemed i,

Rib) | Cases, where the proper officer
deems it necessary to order a Provided that the

| provisional assessment, Principal Commissioner of
whether for the purposes of | Customs or the
chemical lest or requirement of Commissioner of
information  or  causing Customs may reduce the
inguiries. amount of security where
{1) Where differential duty | 100% there are good &
, has been estimated. wisfifiable reasons o do
50
(2) Where, despite best | 0% NA.

eficrts by the proper
officer, differential duty
cannot be computed




31 By way of a clarfication, attention is alsc drawn lo an earlier instruction of the Ministry
centained In F.No. 511/7/77-Cus VI dated 09.01.1978, to the effiact that the amount of security shall
be determined on the basis of duty differential and not the CIF value of goods.

12 Itis also clarified that provisional assessments under section 18 are 10 be carried out with
respect to cases where the duly is in dispute. Cases relating to execution of 2 bond or undertaking
specified as a condition to a nofification or those requinng compliance of conditions under allied
acts are not to be provisionally assessed under section 18 of the Customs Act. This position had
been earlier clarified by the Ministry of Law and Justice and circulatec vide Minisiry F Ne. 353/ 91/
74 - Cus dated 281" January 1977

4, Difficulties, if any, may be brought to the notice of the Board.

5 Hindi version follows.
Yours faithfully,

Encl: Format of bonds

(5. Kumar)
Commissioner (Customs)



Bond
Individual Importation
(With Bank Guaranize or Cash Deposi)
(Ta be executed by the Importer of goods with bank guaranfes/cash deposif under section 18 of tha Cusfoms Acd,

1962 (52 of 1962)
(Circular Mo, 38 /2016-Customs deled 22082016 izsued from CBEC F.Ne: 468012076 - Cus V)

KNOW ALL MEN BY THESE PRESENTS THAT We M's
having our registered office located at and holding
Import-Export Code No. hereinafier called the "Importer” (which expression shall
include its successorsihairs, executors, administrators and legal representatives) are held and
firmiy bound unto the President of India hereinafter called the "President" (which expressicn
shall include his successors and assigns) in the sum of Rs

Rupees (please fill amount in words)to be paid to the President for
which payment well and truly to be made, we bind ourselves, our sucCessors, neirs, executors,
administrators and legal representatives firmly by these presents.

Sealed with our seal(s) this___ day of 20

WHEREAS the Assistant Commissioner of Customs/Deputy Commissioner of Customs
at the (place), (hereinafter called the “proper officer”) has agreed 1o make
provisional assessment of the goods imparted by us, pending submission of further documents
and/or furnishing information and/or completion of further enquines andfor chemical test and/or
other test and the Proper Officer has agreed fo allow provisional assessment of the goods
mentioned in the schedule herelo annexed upon the importer agreeing to furnish such band as
is herein contained; and

WHEREAS the importer has deposited with the Principal Commissioner of Customs or
Commissioner of Customs, as the case may be, at (location),

! a bank guarantee;
OR
' a cash deposit

mentioned in the schedule hereunder for the due observance of and performance of the
terms and undertakings on the part of the importar and for being applied in part or full towards
the indemnity hereby given or olherwise according to law.

! sirike out whatever i not applicable

NOW THE CONDITION of the above written bond is such that -

(1) If the importer shall within days or within such extended period as the
Proper Officer may allow, produce such documents and furnish such information as may be
called for by the Proper Officer, and




(2] If the importer pays to the President, the difference between the duty finally
assessed and the duly provisionally assessed in respect of the impored goods and
mentioned in the Schedule hereto annexed.

Then the above written bond shall be void and of no effect; otherwise the same shall
remain in full force and virtue,

AND IT IS HEREBY AGREED AND DECLARED by the imparter as follows:-

1. This bond and cash depositbank guarantee are given under the orders of the
Central Government for the performance of an act which is in public intarest.

2. The President through the [Deputy Commissioner | Assistant Commissioner of
Customs] or other officer may recover the sad sum of Rs in the manner laid
down in Section 142 of the Customs Acl, 1962 without prejudice o any cther mode of
FECOVErY.

IN WITNESS WHEREOF fthe importer has herein set and subscribed its hands and
seals the day, month and year first above written.

SIGNED AND DELIVERED by and on behalf of the importer at (place) in
the presence of -

{Signature of Authorised Signatory and Corporate Seal)

Witnesses:
e
2,

Accepted for and on behalf of the President of india
(Signature of the Proper Officer)



Schedule to Bond

(Individual importation)

(With Bank Guarantee or Cash Daposil)

(Ta be execuled by the importer of goods wikh hank guareniestash deposit wnder section 18 of the Custams Act,

1962 (52 of 1962)

(Circular Mo 38 /2016-Cusfoms dated 22082016 iesued from CBEC F.No: 465012016 - Cus V)

[ Billof | Date| Valueat | Bond Details of Remarks Signature / date / name /
Entry which value | securily deposit’  (attach bank designation of officer
Number provisionally | ar hank guarantee/cash making the entry
assossed guarariee | deposil receipt
whichever is in original)
applicable
48] ) | (3 4 {3) (5} (7]




Bond
Individual Importation
(Without Bank Guarantee or Cash Deposit)
(To te executed by the lmporer of goods without bank guaranieeicash deposit under sechion 18 of the Customs
Act, 1962 (52 of 1962 )
{Circular No. 38/ 2016-Customs dated 22082016 issuad from CBEC F.No: 465012016 - Cus 1)

KNOW ALL MEN BY THESE PRESENTS THAT We Mis
having our registered office located at and helding Import-
ExportCode No____ hereinafter called the "lmparter” (which expression shall include
its successors/heirs, executors, administrators and legal representatives) are held and firmiy
bound unto the President of India hereinafter called the "Presidert” (which expression shall
include  his successors and assigns) in the sum  of Rs

Rupees (please fil amount in words)to be paid to the President for
which payment well and truly to be made, we bind ourselves, our successors, heirs, executors,
administrators and legal represeniatives firmly by these presents.

Sealed with our seal(s) this___ day of 20__

WHEREAS the Assistant Commissioner of Customs/Deputy Commissioner of Cusioms
at the (place), (hereinefter called the “proper officer”) has agreed to make
provisional assessment of the goods imported by us, pending submission of further
documents andfor furnishing information andior complefion of further enquiries andior
chemical test and'or other test and the Proper Officer has agreed to allow provisional
assessmen! of the goods mentioned in the schedule hereto annexed upon the imporier
agreeing to fumish such bond as i herein cortained; and

NCW THE CONDITION of the above written bond is such that -

(1)  If the importer shall within _____days ar within such extended period as the
Proper Officer may allow, produce such decuments and fumish such Information as may be
called for by the Proper Officer, and

(€} If the importer pays to the President, the difference between the duly finally
assessed and the duly provisionally assessed in respect of the imported goods and
mentioned in the Schedule hereto annexed.

Then the above written bond shall be void and of no effect. otherwise the same shall
remain in full force and virtue.

AND IT IS HEREBY AGREED AND DECLARED by the importer as follows:-

1. This bond is given under the orders of the Ceniral Government for the
performance of an act which is in public interest.



2, The President through the [Deputy Commissioner | Assistant Commissioner of
Cusloms] or oither officer may recover the said sum of Rs in the manner |aid
down in Secton 142 of the Customs Act, 1962 without prejudice to any other mode of
recovery.

IN WITNESS WHEREOF the importer has herein set and subscribed its hands and
seals the day, month and year first sbove written.

SIGNED AND DELIVERED by and on behalf of the importer at (pface) in
the presence of:-

{Signature of Authorised Signatory and Corporate Seal)

Wiinessas:
1.

2.

Accepted for and on behalf of the President of India
(Signature of the Proper Officer)



Schedule to Bond
(Individual importation)

(Without Bank Guarartee or Cash Deposit]
{To be exacutad by the Importar of goods withou! bank guaranieetash deposit under section 18 of the Cusfoms
Act, 1962 (52 of 1962 )
(Circular No. 382016 =Custams datad 22082016 issued from CBEC F.No: 46501/2016 - Cus V)

Billof | Date | Valueat | Bond | Remarks Signature / dale [ name /
Entry which value (ifany) | designation of officer making the
Number Provisionally entry
agsessed

| (2) (3) (4) (5) (6}




Continuity Bond
(With Bank Guarantee or Cash Deposi)
[To be executed by e importer of goods with bank guaranfesicash depoalt tnder Section 18 of the Customs Acf,
1962 (52 of 1962)
{Gircular Na. 38 /201 6-Customs dofed 90B2016 isswed from CBEC F No: 4650172016 - Cus V)

KNOW ALL MEN BY THESE PRESENTS THAT We Mis
having our registered office localed at and holding
Import-Export Code No. herginafier called the "importar” (which expression shall
include its successorsihairs, executors, administrators and legal representalives) are held and
firmly bound unio the President of India herginafter called the "President” (which expression
shall include his successors and assigns) in the sum of Rs i
Rupees (please fill amount in words)to be paid to the Prasident for
which payment well and truly to be made, we bind ourselves, our successors, heirs, execulors,
administrators and legal representatives firmly by these presents.

Sealed with our seal(s) this__ day of 0

WHEREAS the Assistant Commissioner of Customs/Deputy Commissioner of Customs
at the (place), (nereinafter called the “proper officer’) has agreed to make
orovisional assessment of the goods imported from time to time by us, pending submission of
further documents andlor furnishing information andior completion of further enguiries andior
chemical fest andior ofner test and the Proper Officer has agreed to allow provisional
assessment of the goods mentioned in the schedule hereto annexed upon the importer
agreeing to furnish such bond as is herein conained; and

WHEREAS the importer has deposited with the Principal Commissioner of Cusloms or
Commissioner of Customs, as the case may be, at (location),

' a bank guaraniee;
OR
'a cash deposit

mentionad in the schedule hereunder for the dus observance of and performance of the lems
and undertakings on the part of the importer and for being applied in part or full towards the
indemnity hereby given or otherwise according to law,

1 girike out whaiever is not applicable

NOW THE CONDITION of the above written bond is such thal -



(1) If the importer shall within days or within such extended period as the
Proper Officer may allow, produce such documents and fumish such information as mey be
callad for by the Proper Officer, and

(2] If the importer pays to the Prasident, the difference between the duty finally
assessed and the duty provisionally assessed In respect of the goods imparted from time to
time and mentioned in the Schadule herelo annexed,

Then the above written bond shall be void and of no effect otherwise the same shail
remain in full force and virtue.

AND IT IS HEREBY AGREED AND DECLARED by the importer as follows:-

1.  This bond and cash deposit'bank guarantee are given under the orders of the
Central Government for the perfarmance of an act which is in public interest.

2. The President through the [Deputy Commissioner / Assistant Commissioner of
Customs] or other officer may recover the said sum of Rs __ in the manner laid
down in Section 142 of the Customs Act, 1362 without prejudice to any other mode of
TRCOVEry.

3. This bond and the cash deposit/bank guarantee shall remain in force from the
date hereof and the obligation and liability of the importer shall be a continuing one in respect
of all goods imported from time to time by the importer between the periedof _______ and
the payment by the importer of the difference between the duty finally assessed and the duty
provisionally assessed in respect of the goods imported from time fo tme.

IN WITNESS WHEREOF the importer has herein set and subscribed its hands and
seals the day, month and year first above wniten,

SIGNED AND DELIVERED by and on behalf of the importer at (placa] in
the presence of -

(Signature of Authorised Signatory and Corporate Seal)

Witnesses:
1.
2.

Accepted for and on behalf of the President of India
(Signature of the Proper Officer)



Schedule to Continuity Bond

(With Bank Guarantee or Cash Deposit]

(To be execuled by the Importer of goods wih bank guararieeiash deposit under section 18 of the Customs Aol
1967 (52 of 1952)
(Chreufar No. 38 [2016-Customs dated 22082016 issued from CBEC F.No: 465012016 - Cus V)

Rill of Date | Value at which | Bond | Balanee Detsilsof | Balance of Riemarks Signature'
Entry provisionally | Value | afbond = security security (attach bank | date'name/
Mumber asxeigd valwe | depositor| deposit or ruarnlee’ designation
bank bank cash deposin | of officer
guaranice | puaranige receipt in making the
whichever vilue origiral) erikry
is (whichever
applicahic is
= applicable)
m | 2 (3) (4 | (3 (6] (7 (8] (9)




Continuity Bond

(Without Bank Guarantes or Cash Deposit)
(T be mxecifed by fre imporfer of goods without bank guaranfeetach depost under section 18 of e Customs
Aci, 1982 (52 of 1862)
(Circuiar No.38 /2016 Cusforns dafed 220872018 isswed from CBEC F No: 466012016 - Cus V)

KNOW ALL MEN BY THESE PRESENTS THAT We M/s — .
having our registered office located at and holding
Impori-Export Code No. hereinafter called the "Importer” (which expression shall
include its successors/heirs, executors, adminisirators and legal representatives) are held and
firmly bound unto the President of India hereinafter called the "President” (which expression
shall include his successors and assigns) in the sum of Rs
Rupees (please fil amount in words) to be paid to the President for
which payment well and truly to be made, we bind ourselves, our successors, heirs, executors,
administrators and legal representatives firmly by these presents.

Sealed with our seal(s) this___ day of 20

WHEREAS the Assistant Commissioner of Customs/Deputy Commissioner of Customs
at the (place), (hereinafter called the “proper officer”) has agreed {o make
provisional assessment of the goods imporied from time to fime by us, pending submission of
futher decuments and/or fumishing information and/or completion of further enguires andlor
chemical test andior other test and the Proper Officer has agreed to allow provisional
assessment of the goods menticned in the schedule hereto annexed upon the imporer
agreeing o fumish such bond as is herein contained; and

NOW THE CONDITION of the above writlen bond is such thal -

(1) If the importer shall within days or within such extended period as the
Froper Officer may allow, produce such documents and furnish such information as may be
called for by the Proper Officer, and

(2) If the importer pays to the President, the difference between the duty finally
assessed and the duty provisionally assessed in respect of the goods imported from time to
time and mentioned in the Schedule hereto annexed.

Then the above written bond shall be void and of no effect; ctherwise the same shall
remain in full force and virtue.

AND IT IS HEREBY AGREED AND DECLARED by the imporier as follows:-

1. This bond is given under the orders of the Central Govermment for the
performance of an act which is in public interest.



2. The President through the [Deputy Commissicner / Assistant Commissioner of
Customs] or other officer may recover the said sum of Rs ____ in the manner laid

down in Seclion 142 of the Customs Act, 1962 without prejudice to any other mode of

racovery.

3 This bond shall remain in force from the date herecf and the obligation and
liability of the Importer shall be a continuing one in respect of all goods impeorted from time to
time by the importer between the period of and the payment by the importer of the
difference between the duty finally assessed and the duty provisiorally assessed in respect of
the goods imported from fime to time.

IN WITNESS WHEREQF the importer has herein set and subscribed its hands and
seals the day, month and year first above wrilten,

SIGNED AND DELIVERED by and on behalf of the importer at (place) in
the presence of-

(Signature of Authorised Signatory and Corporate Seal)

Witnesses:
1.

2.

Accepted for and on behalf of the President of India
(Signature of the Proper Officar)



Schedule to Continuity Bond

(Without Bank Guarantee or Cash Deposit)
{To be exscuted by the Imparter of goods without bank guaranteaicash deposit under seclion 18 of the Cusfoms

Act, 1962 (52 of 1962
{Circudar No. 38 2016-Customs daded 22082016 issped from CBEC F.No: 4650172016 - Cus V)

Bill of Date | Valueat which | Bond | Balanceof | Remarks Signature / datc

Entry provisionally Value | bond value (il any) { mame /
Num assessed designation of
officer making

. the entry

(1) @ | (3) (4 (5] (6) (7)




